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IN THE HIGH COURT OF JUSTICE 

IN THE BENIN JUDICIAL DIVISION 

HOLDEN AT BENIN CITY 

BEFORE HIS LORDSHIP, 

 HON.JUSTICE P.A. AKHIHIERO, 

ON MONDAY, 

 THE 6TH DAY OF JULY 2026. 

 

BETWEEN :                    SUIT NO: B/178/2021  

ODIONWERE VICTOR UGIAGBE ------------------CLAIMANT/RESPONDENT 

             

AND 

 

1. MAJOR SIMON UDRUBU 

2. DR. AUSTIN ERIYAMREMU                    DEFENDANTS/APPLICANTS 

3. ELVIS EHIGIATOR 

 

RULING 

This is a Ruling on a Motion on Notice filed on the 20th day of February, 2026, 

brought pursuant to Order 24 Rules 1 and 2 of the Edo State High Court (Civil 

Procedure) Rules, 2018 and under the inherent jurisdiction of this Court, praying 

this Court for the following: 

1) An Order granting Leave to the Defendants/Applicants to amend their 

Statement of Defence in the manner indicated by underlining in the body of 

Exhibit A. 

And for such further Order(s) as this Honourable Court may deem fit to make in 

the circumstances. 
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The motion is supported by an affidavit of 4 paragraphs and a Written Address of 

learned counsel for the Defendants/Applicants. The Applicant exhibited the 

proposed Amended Statement of Defence as Exhibit ‘A’ with the relevant    

amendments underlined. 

In the supporting affidavit, the Deponent, a Litigation Manager in the Chambers of 

the Counsel to the Defendants/Applicants, stated that he was informed by M. O. 

Okhuarobo Esq., Counsel to the Defendants/Applicants, as follows: 

a) That there is the need to amend the Defendants’ Statement of Defence to 

bring in the Defendants’ Litigation Survey, give a better presentation of the 

Defendants’ case and respond to the new facts recently introduced by the 

Claimant/Respondent through his amendment. 

b) That leave of this Honourable Court is required to effect the needed 

amendment. 

c) That the amendment is necessary to bring before this Honourable Court the 

Defendants’ Litigation Survey and for a better presentation of the case of the 

Defendants.  

d) That the proposed amendment is as indicated by underlining in the body of 

Exhibit A attached hereto. 

e) That the Claimant/Respondent would not in any way be prejudiced by this 

application. 

f) That it would be in the interest of justice to grant this application 

In his written address, the learned counsel for the Defendants/Applicants, stated that 

the law is trite that an amendment to pleading can be done at any time before 

judgment so far as injustice would not be caused to the other side. He cited the case 

of Lasisi v. Okobi & Ors. (2021) LPELR 56055 (CA) at page 6, para A, where the 

Court held: 

“…Amendment of pleadings may be granted at any stage during the 

proceeding and even on appeal and indeed even before judgment.”  
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He further emphasized that the Respondents would not suffer any injustice as the 

Respondent’s Counsel would have ample opportunity to cross-examine on the 

Litigation Survey sought to be brought in through the amendment, if he so desires. 

He also submitted that the circumstances of this application as outlined in paragraph 

3(a) – 3(c) of the Affidavit in support justifies the exercise of the discretion of this 

Honourable Court in favour of the Applicants. He therefore prayed this court to 

exercise its discretion in the Applicants’ favour and grant the application. 

In opposition to the application, the learned counsel for the Claimant/Respondent, I. 

N. Ewansiha Esq., filed a Counter Affidavit of 8 paragraphs together with a written 

address, in opposition to the motion.  

In his Counter-Affidavit, the Claimant/Respondent stated that he has closed his case 

in this matter since the 8th day of December 2025. He stated that paragraphs 

9,10,12,13,14,15,16,17,18,36,37,41, and 42 of the defendants’ statement of defence 

sort to be amended by this motion, raised new issues which he will have no 

opportunity to respond to having closed his case.  

He testified that the Defendants did not file counterclaim in this case before and that 

if they are allowed to file now, he will have no opportunity to reply. He affirmed 

that he will be prejudiced if the application is granted and that in the interest of 

justice, this application ought to be refused. 

In his written address, the learned counsel for the Claimant/Respondent argued that 

the application of the Defendants did not comply with the Rules of this Court. He 

submitted that an application that does not comply with the Rules of Court ought to 

be struck out. 

He affirmed that the Writ of Summons and other originating processes were served 

on the Defendants by substituted means by pasting on the concrete wall on the land 

in dispute built by the Defendants on the 31st day of March 2021 but it is now that 

the Defendants want to file a counterclaim when the Claimant has closed his case. 

Learned counsel emphasized that the Statement of Defence which the defendants 

sought to amend raises new issues which the Claimant will have no opportunity to 

respond to having closed his case. He submitted that this application filed by the 

Defendants is a ploy to further delay this suit in Court. 
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Learned counsel therefore urged this court to dismiss the Defendants’ application 

with costs of ₦500,000 against the Defendants in favour of the Claimant. 

In response to the Claimants’ counter affidavit, learned counsel for the 

Defendants/Applicants filed a further affidavit and a reply on points of law to the 

Claimant’s counter affidavit and written address. 

In the further affidavit, the Deponent, a Litigation Manager in the Chambers of the 

Counsel to the Defendants/Applicants, stated that he was informed by M. O. 

Okhuarobo Esq., Counsel to the Defendants/Applicants, as follows: 

a) That paragraphs 4 and 5 of the Claimant/Respondent’s Counter Affidavit are 

not true as no new issue is sought to be introduced by the proposed 

amendment of the Statement of Defence which is not to bring in a 

Counterclaim but basically to bring in the Litigation Survey of the 

Defendants and to show that the land in dispute as well as Paul Omorodion 

Street, are situated in Isiohor Community rather than Ohonre Community. 

b) That the location of the land in dispute as well as Paul Omorodion Street is 

not a new issue as the Parties in their extant pleadings already joined issues 

on it. In extant paragraphs 3, 4, 5, 6 and 31 of the Statement of Claim and 

paragraphs 4 and 5 of the Statement of Defence. 

c) That paragraph 5 of the Claimant/Respondent’s Counter Affidavit is a 

blatant falsehood as the extant Statement of Defence dated 27th October, 

2022 and filed on 28th October, 2022, has a Counter Claim in paragraph 34. 

d) That the Claimant/Respondent is being economical with the truth and strives 

to mislead this Honourable Court. 

In his reply on points of law learned counsel submitted that a Court can look at its 

record in the consideration of the matter before it. He cited the Supreme Court case 

of Agbareh v. Mimra (2008) 2 NWLR (Pt. 1071) 378 at pages 411 – 412, paras H 

- B, Ratio 2. 

Learned counsel further submitted that in paragraph 5 of the Counter Affidavit and 

paragraph 1.1 of the Claimant/Respondent’s Written Address, the 

Claimant/Respondent made a false and misleading assertion that there was no 
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Counterclaim in this action. He requested this court to take a look at paragraph 34 

of the extant Statement of Defence dated 27th October, 2022 and filed on 28th 

October, 2022. He emphasized that the Counterclaim of the Defendants is there for 

all to see. He further stated that the Claimant Counsel’s argument that a counterclaim 

is just being introduced through the proposed amendment is untrue, misleading and 

most unfortunate. 

On the subject of new issues being introduced by the proposed amendment, learned 

counsel submitted that the parties have already joined issues as to the location of the 

land in dispute. He emphasized that while the Claimant in paragraphs 3, 4, 5, 6 and 

31 maintained that the land in dispute as well as Paul Omorodion Street is in Ohonre 

Village, the Defendants on the other hand in paragraphs 4 and 5 of the extant 

Statement of Defence joined issues with the Claimant and maintained that the land 

in dispute situate at Paul Omorodion Street is at Isiohor and not Ohonre. 

He further stated that the proposed amendment seeks the following:  

a. To bring before this Honourable Court 2 previous judgments of this 

Honourable Court situating Paul Omorodion Street within Anthony Anenih 

Layout Plan No. ISO/BD/1191/88 in Isiohor Community;  

b. To bring in Litigation Survey of the Defendants situating the land in dispute 

in Isiohor; as well as property of neighbours whose title document show the 

vicinity of the land in dispute to be in Isiohor. 

He submitted that no new issues are being introduced as the Claimant/Respondent 

asserts. 

Learned counsel further submitted that Counsel as Ministers in the temple of justice 

owe the Court a duty of candor and should not for any reason try to mislead the Court 

through misrepresentation. He referred this court to the case of Ayoade v. Spring 

Bank Plc (2014) 4 NWLR (Pt. 1396) 93 at pages 127 – 128, paras. H – A, Ratio 

14. 

Learned counsel concluded by submitting that the argument of the 

Claimant/Respondent is without merit and should be discountenanced. 
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I have carefully considered all the processes filed in this application, together with 

the arguments of the learned counsel for the parties. 

I am of the view that the sole issue for determination in this application is whether 

the Defendant/Applicant can amend his Statement of Defence at this stage. 

It is trite law that amendment of pleadings can be made at any time before judgment. 

See the following decisions on the point: Oyewole v Lasisi (2000) 14 NWLR 

(Pt.687)342; Chijioke v Soetan (2006)11 NWLR (Pt.990) 179; and Asuen v 

Omoregie (2012) 13 NWLR (Pt.1316) 71. 

Notwithstanding under our high court rules, there are some limitations on the 

number of amendments a party may effect on his originating processes and 

pleadings. Order 24, Rule 1 of the Edo State High Court Civil Procedure Rules, 

2018 provides as follows:  

“A party may amend his originating process and pleadings at any time 

before the settlement of issue and not more than twice during the trial but 

before the close of the case, provided the Court may grant more than two 

amendments in exceptional circumstances.” 

In the instant case, the Applicants are seeking an amendment to their statement of 

defence after the Claimants have closed their case. This they say is to give a better 

presentation of their case and respond to the new facts recently introduced by the 

Claimant/Respondent through the further amendment of the Claimant’s originating 

processes. This is the first amendment which the defendants/applicants are seeking 

since the commencement of this suit while the Claimant/Respondent has been 

allowed several amendments to his pleadings. 

It is worthy of note that the statement of defence being sought to be accepted as 

amended introduces new counterclaims which were not in the extant statement of 

defence. Although not properly raised, the extant statement of defence contains a 

counterclaim written in a single paragraph which states as follows: 

“The Defendants shall by way of counter-claim request the payment of the 

sum of N2,000,000.00 (Two Million Naira) by the Claimant being solicitor’s 

charges for defending this spurious claim.” 
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The courts have held that the recognized method of raising a valid counter claim is 

to “separate the facts relied upon to sustain the Counter- Claim as much as 

practicable from the remaining part of the Statement of Defence and to arrange 

them in numbered paragraphs with the word ‘Counter – Claim’ prefixed to it as a 

heading, so as to distinguish it from what is pleaded simply as a matter of defence 

to the Claimant's claim. However, the mere absence of such heading would not 

invalidate a Counter-Claim which otherwise is properly pleaded.” See, BANI 

MBAKA INVESTMENT LTD & ANOR V. MIKAP (NIG) LTD (2023) LPELR-

59612(CA) (PP 28-30 PARAS F - A) PER BIOBELE ABRAHAM 

GEORGEWILL, JCA. See also, BENIN RUBBER PRODUCERS CO-

OPERATIVE MARKETING UNION LTD V. OJO & ANOR (1997) LPELR - 772 

(SC) PER IGUH JSC; UDOFEL LTD & ANOR V. SKYE BANK PLC (2014) 

LPELR- 22742(CA). 

The Defendants style of raising a counterclaim in the extant statement of defence 

although not proper cannot be said to be invalid. See also, SYMPHONY FARMS 

LTD & ANOR v. AJAYI & ORS (2025) LPELR-81533(CA) (Pp 21 - 23 Paras B - 

C) where the court held thus: 

“I am therefore of the firm view, and I so firmly hold, that the lower Court 

was perfectly right when it held that the 4th Respondent’s counter-claim 

was competent, and was therefore not liable to be struck out as vehemently 

but erroneously contended for the Appellants by their learned counsel in 

this appeal. See Udofel Ltd & Anor v. Skye Bank Plc (2014) LPELR - 22742 

(CA). See also Mr Felix Theodore Odigie v. Mr Nore Obaseki (2022) 

LPELR - 57134 (CA) @ pp. 40 - 44. Indeed, one distinguished and foremost 

legal author was prepared to and had even opined that though the sub title 

‘Counter – Claim’ ought to be included in the Statement of Claim setting up 

a counter-claim to distinguish that counter-claim from the Defense, but the 

absence of such sub title alone would not invalidate the counter-claim, 

which has otherwise been properly pleaded in the Statement of Defense and 

duly incorporated and adopted into the counter-claim. See the book, Civil 

Procedure in Nigeria’s 2nd Edition, by Fidelis Nwadialo SAN, Chapter 20 

@ pp. 396 - 397. See also Planning Dev. Construction Ltd v. Eco Bank 

(2022) LPELR - 58249 (CA); Onwusor v. Maina & Ors (2021) LPELR - 
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53368 (CA).” Per BIOBELE ABRAHAM GEORGEWILL, JCA (Pp 21 - 23 

Paras B - C) 

The Applicants/Defendants in this case are seeking to introduce new counterclaims 

via amendment as follows: 

a) A Declaration that the 1st Defendant is  the owner of the land in dispute 

measuring 916.320 square meters, situate at Isiohor Community, within 

Layout Plan No. ISO/BD/1191/88, more particularly described in the 

Litigation Survey Plan No: ATM/ED2025/LT/013 dated 14th of February, 

2025, prepared by Surveyor  A. T. Muraina by virtue of the lawful  

assignment of the title to him and he is the person entitled to apply for and 

be granted a Statutory Right of Occupancy over same. 

b) An Order of perpetual injunction restraining the Claimant, his servants, 

agents and privies from entering onto the 1st Defendant’s land . 

c) An Order directing the payment of the sum of N5,000,000.00 (Five Million 

Naira) by the Claimant to the Defendants as General Damages 

These claims were not in any way contained in the extant statement of defence. 

Notwithstanding, the courts have held that there is no general rule against the grant 

of an amendment to incorporate a counterclaim after the close of the claimant’s case. 

See, LAWAL v. SKYFIELD SAVINGS AND LOANS LTD & ORS (2022) LPELR-

59341(CA) (Pp 25 - 26 Paras F - E) where the court stated as follows: 

“Now, there is no general rule against the grant of an amendment to incorporate 

a counterclaim after the close of the claimant’s case. As stated hereinbefore, the 

grant or refusal of an amendment is always guided by the imperative to dispense 

justice to the parties, having regard to the peculiar facts and circumstances of each 

case. Thus, leave to amend statement of defence to incorporate a counterclaim 

after the close of the claimant’s case was granted in FAYEMI v OLORUNFUNMI 

[1998] 1 NWLR (PT 534) 523.  

I reckon however that leave to amend would be refused where it seeks to 

incorporate a counterclaim that raises an entirely fresh cause of action that 

accrued after the issuance of the writ [see GOWON v IKE-OKONGWU supra]; or 

closed his case and can no longer reply thereto [see BIODE PHARMACEUTICAL 

INDUSTRIES LTD v ADSELL (NIG) LTD supra, ADETUTU v ADEROHUNMU 
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supra and GEORGE v DOMINION FLOUR MILLS LTD supra].” Per PETER 

OYINKENIMIEMI AFFEN, JCA (Pp 25 - 26 Paras F - E) 

The guiding principle of the courts is that amendments should generally be allowed 

where they are necessary to determine the real issues in controversy between the 

parties, provided they do not cause injustice to the other side that cannot be 

compensated by costs or other procedural remedies. 

Thus, unless the application for amendment seeks to incorporate or introduce new 

issues which the claimant can no longer reply to, an application for amendment can 

be granted if it is not prejudicial to the Respondent. See, OLOGUN v. FATAYO 

(2012) LPELR-9298(CA) (Pp 24 - 24 Paras A - C); BIODE PHARMACEUTICAL 

IND. LTD V. ADSELL NIG. LTD (1986) 5 NWLR (Pt 46) 1070; AKANINWO & 

ORS v. NSIRIM & ORS (2008) LPELR-321(SC) (Pp 22 - 22 Paras B - D); APENA 

& ORS v. AIYETOBI & ORS (1988) LPELR-20246(CA) (Pp 18 - 18 Paras B - D). 

Having read the proposed amended statement of defence attached as Exhibit ‘A’, I 

am of the opinion that no new issues were raised by the defendants and the 

Claimant/Respondent is free to reopen his case if he so wishes. See, OKORIE v. 

OKORIE (2016) LPELR-41503(CA) (Pp 35 - 37 Paras B - C). I do not therefore 

see how this amendment can overreach or prejudice the Claimant/Respondent.  

Thus, on the whole, I hold that the Defendants/Applicants are entitled to amend 

their Statement of Defence. I therefore resolve the sole issue in favour of the 

Defendants/Applicants. 

Consequently, this application succeeds and I hereby make the following orders: 

1. An Order granting Leave to the Defendants/Applicants to amend their 

Statement of Defence in the manner indicated by underlining in the body of 

Exhibit A; 

2. The Defendants/Applicants shall file clean copies of Exhibit A within 14 

days from today and serve same on the Claimant/Respondent; and 

3. The Claimant/Respondent shall file their consequential amendments if any 

within 14 days from the date of the service of the clean copies of Exhibit A 

on him. The Claimant/Respondent is granted leave to recall any of his 

witnesses to testify in support of his amended processes. 
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There shall be no order as to costs. 

             

         P.A. AKHIHIERO 

               JUDGE 

              06/07/26 

 

COUNSEL: 

1. I. N. Ewansiha Esq----------------------------------------------Claimant/Respondent 

2. M. O. Okhuarobo Esq ----------------------------------------Defendants/Applicants 


