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PROTOCOL/COURTESIES

| am greatly honoured to have been asked to deliver this year's annual Hon
Justice Idigbe memorial lecture. It is indeed humbling to be counted among the
enviable array of erudite speakers comprising the créme de la creme of Society
and the legal profession who have graced this stage for this purpose in the past.
In doing so, | begin by expressing profound appreciation, felicitation and
congratulations to the Vice Chancellor of this great citadel of learning, Prof.
Edoba B. Omoregie, SAN, the Dean, Faculty of Law, University of Benin, Prof
Bright Bazuaye and all staff and students of the Faculty who have collectively
maintained this high tradition/standard of lectures in honour of one of the greats
of the Nigerian Judiciary and jurist par excellence in our legal ecosystem. Hon
Justice Chukwunweike Idigbe, J.S.C. (of blessed memory) what a privilege for

me to add my voice today to the celebration of this great Legal icon.




1.0 INTRODUCTION

Our topic for today's discourse is, “Judicial Independence, Democracy and The
Rule of Law in Nigeria” It is gratifying to be offered an august forum like this to
speak on this very topical and all-important issue. Undoubtedly, it is one that is
pivotal to any genuine desire to institutionalize the rule of law and democratic

ethos in the arduous collective task of nation building, in our dear state and

country, Nigeria.
It was Baron De Montesquieu that once wrote in his popular book that:

.......... When the legislative and Executive powers are united in the
same body........ there can be no liberty, because apprehension may
arise, less the same monarch or Senate should enact tyrannical laws,
tfo execute them in tyrannical manner. Again, there is no liberty, if the
judicial power be not separate from the legislative and executive.
Were it joined with the legislative, the life and liberty of the subjects
would be exposed to arbitrary control; for the Judge would then be

the legislator. Were it joined to the executive power, the judge might

behave with violence and oppression...........
The above quote, aptly underlines the imperativeness of independence of the
judiciary in democratic nation building. From about the time of Montesquievu,
political philosophers have extolled the virtues of separation of powers and its

necessary corollary; which is the principle of the Independence of the Judiciary.
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They have argued, and rightly so, that three organs of state should be
independent of one another so as to provide checks and palances among them

and avoid the danger which arises from the concentration of powers in the hands

of one man or a group of men. In this way, arbitrary rule is precluded, the rule of

law entrenched and democracy with its attendant guarantee of respect for the

fundamental rights of the citizen is assured and protected.

In another related instance, the late sage, Chief Obafemi Awolowo in his book,
“Thoughts on Nigerian constitution” passionately asserted that the principle of
“_... Separation of powers is not just an abstract doctrine or an academic
legalistic formula: in practical politics, it is a most potent means to the outlawry of

tyranny and the enthronement of democracy...””

What is immediately clear from the above road maps is that judicial
independence is the bedrock of any democratic society and the linchpin of the
rule of Law. It assures citizens that justice will be dispensed fairly, impartially,
and without fear or favour, regardless of the litigants status or Government’s
interests. In addition, it is also one which the entire Nigerian Judiciary guides
jealously in everyday dispensation of justice. According to the National Judicial
Policy, issued by the National Judicial Council (NJC) “... the independence of a

Judge is sacrosanct and very necessary to impartial justice delivery. All
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Institutions must therefore respect protect and defend that

independence.™

In this paper, we shall examine the nature and application of this hallowed
principle to the Nigerian situation, especially against the backdrop of existing

national and international legal framework. In doing so, the interconnectivity

between judicial independence and the sanctity of the rule of law in Nigeria will
be considered. The paper also briefly highlights, through the prism of some
decided cases, some notable areas that our Judiciary has courageously upheld
and promoted our democracy while also bringing to the front burner some real

and present challenges to the independence of the judiciary in this country.

2. 0. CONCEPTUAL DEFINITIONS

2.1 JUDICIAL INDEPENDENCE
According to Black’s law dictionary, to be independent means, “..... not subject to
the control or influence of another ... not dependent or contingent on something

else...”

Judicial independence basically means that Judges are at liberty to adjudicate on
cases based on the evidence, facts and circumstances presented before them by

disputing litigants and the law, without improper internal or external influence or




interference from other branches of government (executive Of legislature),
political parties private interests, public opinion or even the media (inclusive of
social media) etc. In relation to the latter, unchecked and unregulated social

media trials or commentaries that are freely conducted daily in our digital space

by content creators and people who have little or no knowledge of the actual

facts or legal training. During such social media unfair trials/wanton

commentaries, rather than the content of the twin-scale of justice being heavy
with evidence, what we often find is a heavy dose of concocted and exaggerated
facts and conclusions which in many cases are misconstrued, defamatory and in
complete disregard of the provisions of the Cyber Crimes Act, 2015. | shall
return to this issue shortly, suffice for now for me to say that the concept of

judicial independence encompasses two main aspects: these are institutional

independence and Judges’ independence. Let us briefly look at these two

elements.
(a) INSTITUTIONAL INDEPENDENCE

Institutional Independence entails that the judiciary, as an arm of government
must be independent from the executive and legislative branches in its
funding, administration and appointment processes. In most known

democracies, the Judiciary is always accorded the freedom to conduct its
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affairs without fear of interference, intimidation, threat, ill-will from any other
Arm of Government. It is in order to ensure that this is done, that the National
Judicial Council (NJC) was established under the 1999 constitution to conduct
the affairs of the Judiciary within the provision of paragraph 21 (b) part 1 of the

3™ Schedule of the Constitution of the Federal Republic of Nigeria 1999 (as
amended).®

In the exercise of its constitutional powers therefore, the Nigerian judiciary is

entrusted with the constitutional mandate to independently look into and

determine:

“,, all matters between persons, or between government or

355

authority and to any person in Nigeria and to all actions and

proceedings relating thereto, for the determination of any

question as to the civil rights and obligations of that person. "

In the day-to-day exercise of these functions, a strong and independent judiciary

may from time to time give judgment for or against all sheds of litigants, inclusive

of other arms of government. Unfortunately, what we find nowadays is that

whenever judgments are given by the judiciary in favour of government, some
people unwittingly accuse the judiciary of corruption and having become an
appendage of the government of the day or other arms of government, especially

the executive. But whenever, judgments go against the government of the day,
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those same people fall meaningfully and ominously silent. Rather at such times,
it is the turn of the other side to cast aspersions on the judiciary and accuse it of
being, corrupt or “anti-government”. Here lies the lot of the Nigerian Judiciary.
But the truth is that, as we administer justice to all manner of persons, judges are
not moved by these unfortunate sentiments and characterization in our avowed
role of acting as a check on other arms of government in order to bring the much-
desired balance to the pillars of our democratic system of government in line with

the principle of separation of powers/checks and balances. In doing so, we are
unapologetic.

(a) INDEPENDENCE OF INDIVIDUAL JUDGE

Under this head, individual judges in the day-to-day adjudication of cases
are free from external pressure in their decision-making from external

influences of any guise. Generally, a judge must be independent from all

forms of improper pressure. This is what is referred to as, “decisional
independence” in paragraph 7.4 of the National Judicial Policy of the NJC,
2016. Therefore, in deciding cases, every judge being subject only to the
law, must do so in accordance with his judicial oath which dictates that he

should, “.... Discharge his duties and perform his functions honestly, to the

best of his ability and faithfully in accordance with the constitution ... and
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the law and .... Without allowing his personal interest to influence his

official conduct or his official decisions.”

It is the independent judge, loyal only to the rule of law, that can protect our

constitutional liberties, ensures fairness, and who on sentry duty, stands guard

against the excesses of those in power. In doing their jobs, judges must be

allowed to adjudicate freely. The principle of judicial independence is gravely

damaged if judges were subject to reprimand on the basis of errors made in their

judgments by supervisory authorities. Therefore, in ordinary circumstances,

unless in cases of obvious proven mischief or bad faith, judges should not have

to fear punishment in the event that their rulings are later determined to be

mistaken or wrong. This is why our appellate courts are there.

2.2 RULE OF LAW

Since the era of Prof. A, V. dicey, he and several other scholars have defined,

nourished and contributed to the growth of the principle of the rule of law.

In OMATSEYE V. FRN,” GEORGEWILL. JCA posed the question: what is the

concept of the rule of Law in a democratic Society such as Nigeria?

In answering this question, His Lordship stated as follows:
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.... Rule of law is a concept that has been with the world for well over
twenty-five centuries, when it was first propounded by the great
philosopher and thinker Aristotle. However, in modem contemporary
Jjurisprudence, it is described as the condition in which all members
of the society including the rulers and the led accept the authority of
the law. Under it no man or woman is liable to be punished, except
for a breach or infraction of law committed and established before the
Courts. It is a concept in which the citizen is entitled to the
observance of the principles of natural justice in the determination of
any question involving his rights and obligations under the law. See
Prof. A. V. dicey: Introduction to the study of law of the Constitution
10" Edition Macmillan Education Ltd, 1959 @p.202...

The Rule of Law thus denotes absolute supremacy or predominance of
law. It is a concept that goes hand in hand with other concepts such as
good governance and democracy. Democracy is therefore naturally

anchored on the rule of law.

In the words of Samson Odemwingie Uwaifo JSC Retired in THE
ATTORNEY-GENERAL OF THE FEDERATION V. GUARDIAN

NEWSPAPERS LIMITED & ORS”®

...In order for the Judiciary to perform its allocated functions under the
constitution effectively and satisfactorily, it must be purposive in upholding

the rule of law. It is its sacred responsibility to do so. ... It is antithetical to
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the idea and practice of the rule of law for anyone to render the judiciary

ineffective through any substerfuge, or by sheer exercise of absolute

authority or by in terrorem posturing. It is even more so when a glittering

facade of judicial independence is presented upon some identified
grundnorm only to seek to protect every governmental action by ouster

clause. We should be able to say, and | do say, that is not good for a

Country such as Nigena...

3.0. LEGAL FRAMEWORK

The concept of judicial independence and the need to safeguard it, has
always attracted and found its way into many international and national

the imperative of judicial

legal instruments. Therefore, presently,

independence has long gained international and national traction. A look at
some of these relevant instruments is therefore germane at this point.

3.1 INTERNATIONAL LEGAL INSTRUMENTS

As early as December, 1948, the United Nations adopted the Universal

Declaration of Human rights. Article 10 thereof provides that:

... Everyone is entitled to full equality to a fair and public hearing by an

independent and impatrtial tribunal, in the determination of his rights and
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obligations and of any criminal charge against him. .. (underlining supplied

for emphasis)

In addition to the above, in 1985, the United Nations General Assembly
endorsed the basic principles on the independence of the judiciary which
was earlier adopted by the seventh United Nations Congress on the
prevention of the crime and treatment of offenders on 6" of September,

1985. Similar provisions can be found in the following international legal

instruments:

(a) International Covenant on Civil and Political Rights (ICCP) also
adopted by the United Nations General Assembly Resolution
2200A on the 16 Dec., 1966° and effective from 23 March 1976

in line with Article 49 of the covenant;

(b) The African Charter on Human and peoples right, 1981.™

The above declarations have found their way into the constitution of many
countries, where similar provisions are enshrined, Nigeria inclusive. Let us take

a brief insight into some aspects of judicial independence as contained in the

Constitution of the Federal Republic of Nigeria 1999.

3.2 CONSTITUTIONAL SAFEGUARDS AIMED AT ENSURING THE
INDEPENDENCE OF THE JUDICIARY

Nigeria’s legal framework provides robust foundation for judicial independence,

anchored primarily on the 1999 Constitution of the Federal Republic of Nigeria
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