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IN THE HIGH COURT OF JUSTICE 

IN THE BENIN JUDICIAL DIVISION 

HOLDEN AT BENIN CITY 

BEFORE HIS LORDSHIP, HON.JUSTICE P.A.AKHIHIERO, 

ON MONDAY THE 

  4TH DAY OF APRIL, 2022. 

 

BETWEEN:                                                                    SUIT NO: B/236/2021 

MR. SHEGUN OGBEIDE ---------------------CLAIMANT/RESPONDENT 

 

AND 

 

1. MR. IKPONMWOSA OGBEIDE                      DEFENDANTS/ 

2. MR. MONDAY AMOWIE                                 APPLICANTS 

 

 

 

 

RULING 
 

This is a Ruling on a Motion on Notice, dated on the 23rd of July, 2021, 

filed on the 26th of July 2021, brought pursuant to Order 22 Rule 2 of the Edo 

State High Court Civil Procedure Rules 2018 and under the inherent jurisdiction 

of this Honourable Court. 

The motion is praying the Court for the following an order dismissing or 

striking out this Suit against the Defendants as same is grossly incompetent not 

maintainable and constitute an abuse of the process of Court. 

The application is supported by a 37 paragraph affidavit and the Written 

Address of the learned counsel for the Defendants/Applicants. 

Arguing the motion, the learned counsel for the Applicants, Mike 

Enagbonamuna Esq., adopted his Written Address as his arguments in support 

of the application and urged the Court to grant the application. 

In his Written Address, the learned counsel for the Applicants formulated 

two issues for determination, to wit: 
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I. Whether the Claimant/Respondent who is one of the Uncles of 1st 

Applicant has the locus standi to apply to Court to determine the 

Paternity of a 40 year adult and a father when the biological father 

NEVER doubted that he fathered the Applicant all his life? 

II. Whether the issue of judicial determination of a man’s birth who is no 

longer a minor will be an issue by an irresponsible Uncle just because 

the Applicants stopped him from selling his late brother’s Igiogbe 

before the man’s interment and burial? 
 

 

Opening his arguments on the issues for determination, the learned 

counsel posited that the Claimant filed this Suit against the Applicants for 

stopping his criminal bid to sell the 1st Defendant/Applicant’s Father’s Igiogbe 

before his interment and final burial. 

He submitted that it is settled law that judicial determination of a parent 

can only be determined at an age before a child attains majority and he cited the 

cases of Re: Okogwu vs. Gowon (1986); and ANOZIE VS. NNANI (2013) 3 

NWLR (1461) @ 241. 

He posited that they have copiously deposed to the fact that the 1st 

Defendant/Applicant is over 40 years and is already a parent himself. He said 

that the biological father of the 1st Defendant/Applicant christened the 1st 

Applicant Ikponmwosa at his birth while his maternal grandmother named him 

Ewemade and that his late father paid his school fees from Kindergarten up to 

higher education, sponsored his marriage and performed his naming ceremony.  

He said that they also reproduced the very last Whatsapp message of Patrick 

Ogbeide’s phone wherein he copiously referred to the 1st Applicant as his son 

in his conversation with his junior brother, Jimoh Ogbeide. 

Learned counsel submitted that it is settled law that an action can only be 

said to be properly constituted if the Claimant has the locus standi to institute 

the action by due process of law. See the following cases: 

(i) MADUKOLU vs. NKEMDILUM (1962) 2 NSCC 374 @ 380, 

(ii) ROSSEK vs. ACB LTD (1993) (PART 312) 382 @ 487 

He further submitted that the issue of a child’s paternity can only be 

determined successfully by the child’s parent while the child is an infant. See 

Re: Okongwu vs. Gowon (supra). 

He posited that they copiously deposed to the fact that it was the 

Claimant/Respondent who took the 1st Defendant/Applicant as the late father’s 
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first son to the larger family and introduced him as the first son on 3/1/21 and 

17/1/21 respectively. 

He alleged that when the Respondent attempted to sell the Igiogbe of his 

deceased brother and father of the 1st Defendant/Applicant, the Applicants 

prevented him by inscribing: “THIS HOUSE IS NOT FOR SALE” on the 

walls of the house. He said that the Respondent instituted this action because the 

Applicants frustrated his criminal bid. 

He emphasized that they copiously deposed to the fact that the father of 

the 1st Defendant/Applicant paid his school fees, built his storey building with 

funds sent through the 1st Defendant/Applicant’s bank accounts and bought the 

air-conditioners and other fittings in the name of the 1st Defendant.  He said 

that the 1st Defendant was with their father till he was discharged to go home 

and die in the midst of his loved ones. That when he died, the 

Defendants/Applicants took his remains to the mortuary. 

He submitted that while not conceding that the Claimant/Respondent has 

any good grounds to institute this action, all these grounds constitute 

acknowledgement of the 1st Defendant/Applicant’s acknowledgement as his 

father’s son and he referred the Court to the case of RE: ODION 

OLANREWAJU VS. GOV. OF OYO STATE. 

He said that they also deposed to the fact that the 1st Defendant/Applicant 

was conceived at his Father’s Family House which the Claimant/Respondent 

admitted that his parent, had access to one another.  He submitted that the 

Supreme Court has ruled that it is undesirable to inquire into the child’s 

paternity in such case and referred to the case of RE: ODUCHE VS. ODUCHE 

(2006) 5 NWLR PART 972 PP 102 – where the apex Court stated as follows: 

“On the undesirability of inquiring into the Paternity of a Child whose 

Parents have access to each other.  The Provisions of section 584 of the 

Matrimonial Causes Act 1990, Order XI R. 2(1) and 23 of the Matrimonial 

Causes Rules; S. 148 of the Evidence Act 1990 ensure that on ground of 

Public Policy, it is most undesirable to enquire into the Paternity of a Child 

whose Parents have access to each other.  In the instant case, medical 

examination of the Respondent was uncalled for as such requirement 

degrades the sanctity of marriage and contrary to Public Policy (PP 125 – 126 

Para H-A).” 

Counsel posited that the Courts will not accede to the request to a claim 

of an adverse party to subject an adult to a DNA test and he relied on the Court 

of Appeal’s decision in the case of ANOZIE VS. NNANI (2013) 3 NWLR 
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(1461) @ 241 where the Court of Appeal held  “that DNA Test may only be 

ordered where the subject is a minor and his paternity is in issue and not for a 

man who was 57 years old”.   

Counsel further relied on the Constitutional Provision that no 

circumstances of a Child’s birth will affect his rights as a Nigerian Child. See S. 

42 (2) of 1999 Constitution of Federal Republic of Nigeria. 

 In conclusion, he urged the Court to dismiss or strike out this case. 

In opposition to the Preliminary Objection, the Claimant/Respondent 

filed a Counter-Affidavit of 25 paragraphs and a written address of his counsel.  

In his written address, the learned counsel for the Claimant, S.I Okoror 

Esq. formulated a sole issue for determination as follows: 

“Whether the Defendants’ objection is justifiable and can be upheld by this 

Honourable Court.” 

Opening his argument, learned counsel posited that the first ground for 

the Defendants’ objection is that the Claimant lacks the requisite locus standi to 

institute this action. He said that in the length and breadth of the Defendant’s 

written address, the issue of locus standi was not addressed. 

He referred to the case of YAR’ADUA V. YANDOMA [2017] EJSC 98 

at 144 paras. C-F per Muhammad JSC- where the apex Court exposited thus: 

“The two Latin words which make up the expression locus standi 

conjunctively mean a place to stand and if used in relation to a matter in a 

law court, a platform to stand in the suit. It is a phrase that usually applies to 

a plaintiff in ascertaining the place he stands in commencing or prosecuting 

the suit he initiates. It is about the plaintiff’s legal right as a party in a court 

of law or tribunal to be heard in the litigation. The phrase requires that 

whatever remedy the plaintiff seeks must be founded upon the existence of a 

legal right… in A.G Adamawa State & ors v. A.G Federation (2005) 18 

NWLR (Pt. 958) 581 at 623, this court held: ‘A person is said to have locus 

standi if he has shown sufficient interest in the action and his civil rights and 

obligations have been or are in danger of being infringed’.” 

Counsel submitted that the Claimant has sufficiently shown that he has 

interest, sufficient enough to institute this action. That he has also demonstrated 

that the remedy which he seeks through this suit is founded upon his legal right 

as the Odionegbe of the burial rites of his deceased elder brother. He referred 

the Court to paragraphs 24 of the Claimant’s Statement of Claim and paragraph 

19 of the supporting counter affidavit wherein the Claimant stated copiously 
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that he is the Odionegbe of the burial who is to steer the affairs of the burial 

ceremony of the deceased. That he is also the person to lead the first son in the 

conduct of his father’s burial. He said that the insistence by the 1st defendant as 

being the first son of the deceased as against Mr. Augustine Eghosa 

Edosomwan Emovon who is the only known and recognized first son of the 

deceased has necessitated the filing of this suit by the Claimant because it is his 

duty as the Odionegbe, to ensure that the right son carries out the burial. 

He therefore submitted that the Claimant has put sufficient facts before 

this honourable Court to prove that he possesses the requisite locus standi to 

bring this action and he urged the Court to so hold. 

Other grounds upon which the Defendants’ objection is founded borders 

on the residence of the Claimant during the 1st defendant’s conception/birth, 

Claimant’s relationship to his now late mother, and the Defendant’s allegation 

of a grouse between the Claimant and the 1st Defendant. Counsel submitted that 

all of the above grounds cannot affect the Claimant’s right to institute this suit 

and he urged the Court to discountenance them.  

He submitted that the Defendants’ other objection that the 1st Defendant 

is an adult of over 40 years so his paternity cannot be the subject of litigation is 

quite misconceived. He posited that this suit is not intended to determine the 

paternity of the 1st Defendant but is seeking an order restraining the 1st 

Defendant from parading himself as the first son till whenever he (and if he 

ever) chooses to prove his assertion by scientific means. 

He submitted that what the Claimant is claiming is at variance with the 

self-imposed interpretation which the Defendants has given it. He maintained 

that the Defendants’ failure or inability to properly construe the claim of the 

Claimants cannot make this suit to become “grossly incompetent, not 

maintainable and constituting an abuse of the process of Court” and neither does 

it form a legal and justifiable ground for an order dismissing or striking out the 

suit. He referred to the case of Hon. Emeka Okonji v. Hon. Peter Onwusanya 

& 3 ors [2012] 52 WRN 178 at 185 lines 25-35 where the Court defined abuse 

of court process in the following words- 

Abuse of court process simply means that the process of court has not been 

used bona fide and properly. It also means the employment of judicial process 

by a party in improper use to the irritation/annoyance of his opponent and the 

efficient and effective administration of justice.  
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He contended that the Claimant’s suit was necessitated by the insistence 

of the 1st Defendant that he is the first son of the deceased Mr. Patrick Emovon 

Ogbeide Edosomwan even though he is aware that the deceased never accepted 

him as a son during his lifetime. He posited that this suit cannot be irritating to 

the Defendants or the efficient and effective administration of justice which it 

rather promotes. He posited that the Defendants have failed to satisfactorily 

establish that this suit amounts to an abuse of Court process. He said that they 

have only attempted to prove that the existence of bad blood between the 

Claimant and the 1st defendant was the reason for the filing of this suit which 

have been duly debunked by the Claimant in his counter-affidavit. 

He maintained that the issue of paternity has no bearing on this case and 

submitted that this Honourable Court having on the 21st day of June 2021 

granted the Claimant’s application in making an order restraining the 

Defendants from retrieving and interring the corpse of late Mr. Patrick Emovon 

Ogbeide Edosomwan, the Defendants cannot question the right of the Claimant 

to file this action. 

He therefore urged the Court to discountenance the Defendants’ Motion 

and strike it out with substantial costs. 

The Claimant/Respondent instituted this action against the Defendants 

seeking the following reliefs: 

a. An Order of perpetual injunction restraining the 1st Defendant 

from further parading himself as the biological son of late 

Patrick Emovon Ogbeide Edosomwan without the 1st Defendant 

first proving by scientific means to wit: a Deoxyribonucleic acid 

[DNA] test result that late Patrick Emovon Ogbeide Edosomwan 

is his biological father; and 

b. An Order of perpetual injunction restraining the 1stDefendant 

from conducting and/or participating in the burial ceremony, 

interring the corpse of late Patrick Emovon Ogbeide Edosomwan 

without the 1st Defendant first proving by scientific means to wit: 

a Deoxyribonucleic acid [DNA] test result that late Patrick 

Emovon Ogbeide Edosomwan is the biological father of the 1st 

Defendant. 

In this application, the Defendants/Applicants are urging this Court to 

dismiss or strike out this suit on the ground that same is grossly incompetent, 

not maintainable and constitutes an abuse of the process of Court. 
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They enumerated the grounds for the preliminary objection as follows: 

(i) That the Claimant has no locus standi to institute this action and 

same is incompetent; 

(ii) That the Claimant was not in Benin at the time of the 1st 

Defendant’s conception, neither was he close to the father of the 1st 

Defendant, all his life especially since 2011 when Claimant’s 

Mother died.  That the Claimant did not participate nor contribute a 

dime at his mother’s funeral; 

(iii) That the Claimant’s grouse that the Defendants/Applicants stopped 

him from selling the house of the 1st Defendant’s Father is not a 

competent ground to issue this Writ; and 

(iv) That the 1st Defendant/Applicant was over 40 years before his 

biological father died and it is not up to the Claimant/Respondent to 

deny the Applicant’s paternity, a procedure only biological parents 

can only perform for minors.  

 

It is settled law that where there is no locus standi to institute an action, 

the Court lacks the jurisdiction to entertain the action. Also where an action is 

improperly constituted, whether on the side of the Claimant or Defendant the 

action is incompetent and no adjudication can validly be undertaken on the suit 

by a Court. Thus, locus standi is intertwined with jurisdiction. See ALHAJI 

SAKA OPEBIYI & ANOR VS. LAYIWOLA MUNIRU (2011) 18 NWLR (PT. 

1278) 387 AT 403 D-F. 

In the case of DR. TOSIN AJAYI VS. PRINCESS (MRS.) 

OLAJUMOKE ADEBIYI & ORS (2012) 8 S.C.M. 1 AT 26 B-1 TO 27, the 

apex Court enumerated some guiding principles to determine whether a person 

has locus standi as follows: 

 (a) He must be able to show that his civil rights and obligations have been or 

are in danger of being infringed; 

 (b) The fact that a person may not succeed in the action is immaterial; 

 (c) Whether the civil rights and obligations having been infringed depends on 

the particulars of the case; and 
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 (d) The Court should not give any unduly restrictive interpretation to the 

expression locus standi.  

Generally, the tests for the determination of the locus standi of a person 

are that the action must be justifiable and there must be a dispute between the 

parties.  

The law is also clearly established that, in determining the "locus standi" 

of a Claimant, it is the statement of claim alone that the Court has to peruse. See 

the following decisions on the point: Disu v. Ajilowura (2006) 7 SC (Pt. II) p. 

1; Adesokan v. Prince Adegorolu (1997) 3 NWLR (Pt. 493) 261; and 

Owodunni v. Registered Trustees of Celestial Church of Christ (2000) 6 S.C. 

(Pt. II) 60; (2000) 10 NWLR (Pt. 675) 315. 

In his bid to justify his right to institute this suit against the Defendants, 

in paragraphs 19 to 24 of his Counter-Affidavit, the Claimant/Respondent 

stated as follows: 

“19. That this suit was not instituted out of malice or borne out of any 

grouse between me and the 1st Defendant. Rather, the 1st Defendant having 

wrongly informed the Family Elders that he is the 1st son of the deceased and 

the right person to assume that role during the customary burial rites, it is my 

duty as the Odionegbe to ensure that an imposter [1st Defendant] does not 

wreak havoc in the family as having the wrong person perform the traditional 

rites reserved for the 1st son of the deceased during the burial, would amount 

to a sacrilege which would have a life-time effect on the entire family. That 

this is what led to the instituting of this suit. 

20. That I am the Odionegbe of my deceased brother’s burial. By reason of 

that status, it was my duty to formally inform the larger family of the passing 

of late Patrick Emovon Ogbeide Edosomwan and inform them of the burial 

plans. 

21. That I duly met with the larger family at the family house at Forestry 

Road to discuss the burial plans. However, the 1st defendant also unilaterally 

introduced himself to the family Elders as the first son of the deceased.  

22. That the family Elders have always known Augustine Eghosa 

Edosomwan Emovonas the first son of the deceased and they resolved that 

this issue must be settled and put to rest before the burial can be conducted in 

order to avoid chaos and problems in the future. That as a result of that, I 

instituted this action. 

23. That I am in the right position to institute this action. 
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24. That on the 21st day of June, 2021, this honourable Court granted my 

application to restrain the Defendants from retrieving the corpse of my 

deceased brother.” 

From the above depositions, the Claimant has asserted that his locus 

standi is hinged on the salient fact that his duty as the Odionegbe of his 

deceased brother’s burial is to ensure that the wrong person is not allowed to 

perform the traditional rites reserved for the 1st son of the deceased. He said 

that he instituted this suit in that capacity to challenge the right of the 1st 

Defendant to participate in the burial as the 1st son of the deceased.  

Incidentally, in paragraphs 24 to 27 of the Statement of Claim, the right 

of the Claimant to institute this suit was captured as follows:  

“24. The Claimant states that he, being the immediate younger brother of 

the deceased, he is the one who will by Bini Custom act as the Odionegbe 

during the burial ceremony and not the 2nd Defendant who is contesting the 

position with him. 

25. The Claimant further states that the 2nd defendant is not a member of 

the Ogbeide Edosomwan family and has no say in its family affairs. 

26. The Claimant avers that the 1st Defendant, he not being a son of the 

deceased Patrick Emovon Ogbeide Edosomwan cannot assume the position of 

the son of the deceased during the burial rites and ceremony. 

27. The Claimant states that the 1st Defendant has threatened that unless 

he is allowed to act as the first son in the burial rites of Patrick Emovon 

Ogbeide Edosomwan, no one else would be allowed to conduct the burial 

ceremony.” 

As earlier stated in this ruling, in the determination of locus standi, it is 

the Statement of Claim alone that the Court has to peruse at this stage. See the 

cases of Disu v. Ajilowura (2006) supra; Adesokan v. Prince Adegorolu supra; 

and Owodunni v. Registered Trustees of Celestial Church of Christ (2000) 

supra. 

I am of the view that at this stage,  I cannot make any finding on the 

issues relating to whether  the Claimant was in Benin at the time of the 1st 

Defendant’s conception or was close to the father of the 1st Defendant. 

Furthermore at this stage, I cannot determine whether this Court can 

make an order subjecting the 1st Defendant to a DNA test to prove that late 

Patrick Emovon Ogbeide Edosomwan was his biological father. That is part of 
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the issues to be determined at the hearing of this suit. It will be premature for 

me to make any finding on such a salient issue at this stage. 

It is settled law that the Court has a duty not to determine substantive 

issues at the stage of considering an interlocutory application. It is an 

established rule that live issues in a case must be left for the substantive trial of 

the suit. If live issues are tried at the interlocutory stage, there will be nothing 

left for the trial at the substantive hearing of the suit. See the following 

decisions on the point: Hashim Ogunsola v. Usman (2002) 14 NWLR (Pt.788) 

636, North-South Petroleum (Nig.) Ltd. v. FGN (2002) 17 NWLR (Pt. 797) 

639; and Adedolapo & Ors V. The Military Administrator of Ondo State & 

Ors (2005) LPELR-7538(CA) (Pp. 18 paras. C). 

From the foregoing, I am of the view that this suit is competent and 

maintainable. It is not an abuse of the Court process because the Claimant has 

the locus standi to institute the action against the Defendants. 

Sequel to the foregoing, the preliminary objection is overruled and the 

application is dismissed with N50, 000.00 (Fifty Thousand Naira) costs in 

favour of the Claimant. 

  

  

                                                                                       P.A.AKHIHIERO  

                                                                                           JUDGE  

                        04/04/2022  

  

COUNSEL:  

S.O.OKOROR ESQ……………………...CLAIMANT/RESPONDENT  

MIKE ENAGBONAMUNA ESQ…….DEFENDANTS/APPLICANTS 

 

 

 

 

 


