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IN THE HIGH COURT OF JUSTICE 

IN THE BENIN JUDICIAL DIVISION 

HOLDEN AT BENIN CITY 

BEFORE HIS LORDSHIP, HON.JUSTICE P.A.AKHIHIERO, 

ON THURSDAY THE 

  24TH DAY OF FEBRUARY, 2022. 

 

BETWEEN:                                                                  SUIT NO: B/750/2021 

1. GODMON INVESTMENTS COMPANY LIMITED 

2. CHARLES OMONUA           CLAIMANTS/ 

3. STEPHEN OMONUA                                                          RESPONDENTS 

4. MICHAEL OMONUA      

 

AND 

 

1. MARGARET OMONUA -------------------- 1ST DEFENDANT/APPLICANT 

2. NIGERIA EROSION AND WATERSHED  

MANAGEMENT PROJECT (NEWMAP)       DEFENDANTS/RESPONDENTS                                                  

3. THE ATTORNEY GENERAL, EDO STATE           

 

 

RULING 
 

This is a Ruling on a Notice of Preliminary Objection brought under 

section 42 of the Companies and Allied Matters Act 2020, Order 40 rules (1) & 

(2); Order 31 rules (1) & (2) of the High Court (Civil Procedure) Rules 2018 and 

under the inherent jurisdiction of this Honourable Court.  

By the Preliminary Objection, the 1st Defendant/Applicant is praying this 

Honourable Court for an order to strike out this suit on the ground that the suit is 

incompetent and that the court lacks the jurisdiction to entertain same.  

And for such further order or orders as this Honourable Court shall deem 

fit to make in the circumstances of this case. 

The Grounds for the preliminary objection are stated as follows: 

1. That the 1st claimant who claims the res is not registered as a company; 

2. That the 2nd – 4th claimants are wanted for forging the incorporated 

papers of the 1st claimants by the police; 
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3. That the claimants’ cause of action is based on illegality which the court 

cannot enforce in law; and 

4. That the claimants have no reasonable cause of action to maintain this suit. 

The Notice of Preliminary Objection is supported by a 20 paragraph 

affidavit and the Written Address of the learned counsel for the 1st 

Defendant/Applicant. 

In his written address, the learned counsel for the 1st Defendant/Applicant, 

G.E.Oaikhena Esq. formulated two issues for determination as follows: 

1. Whether from the police report the 1st claimant and the 2nd - 4th claimants 

can file a suit in the name of a company not registered; and 

2. Whether the court has jurisdiction to entertain the case based on illegality. 

Thereafter, the learned counsel argued the two issues seriatim 

ISSUE 1: 

Whether from the police report the 1st claimant and the 2nd - 4th claimants can 

file a suit in the name of a company not registered. 
Arguing this issue, learned counsel submitted that only natural persons and 

artificial bodies created by statute can maintain an action in the court. He said 

that under the Nigerian law, companies can only come into existence by 

registering with the Corporate Affairs Commission established by law to register 

a company. 

He submitted that any artificial body not registered with the Commission 

cannot own property, sue or be sued because it lacks juristic personality. 

Counsel posited that the Claimants alleged that the 1st Claimant is a 

registered company and that they are the directors. He said that the 1st defendant 

denied the purported registration and reported a case of forgery to the police. He 

said that the police investigated the case up to the office of the Corporate Affairs 

Commission at Abuja and the Commission wrote to inform the police that the 1st 

Claimant is not a registered company and that the directors are all fake. He 

attached the letter from the Commission as exhibit “MOOI” to his supporting 

affidavit. 

Counsel submitted that by Section 42 of the Companies and Allied 

Matters Act 2020, only a registered company can maintain an action in law. He 

referred the Court to the case of Bank Of Baroda Vs. Iyalabani Ltd (1998) 2 

NWLR Part 539, 600 Ratio 2. 
He submitted that the only way to prove the existence of a company is the 

presentation of a genuine Certificate of Incorporation and he relied on the case of 

NNPC VS. LUTIN INVESTMENT (2006) 134 LRCN, 316 AT PAGE 316 

RATION 2 at 320. 
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He submitted that the Certificate of Incorporation presented by the 1st 

claimant in this case has been found to be a forgery by the police by the letter 

from the Corporate Affairs Commission. He said that the 2nd – 4th claimants are 

now wanted to be prosecuted for forgery, fraud and stealing so the element of 

criminality has been introduced. 

Counsel submitted that when illegality has be shown in a case, the court 

must look at it before any other thing and he referred to the case of AGIP (NIG.) 

LTD VS. AGIP PETROLI INT. (2010) 181, LCRN, 119 at page 129 Ratio 9. 

He urged the Court to hold that the Claimants’ case is incompetent on this 

issue and strike it out. 

 

ISSUE 2: 

Whether the court has jurisdiction to entertain the case based on illegality. 
 

On this issue, learned counsel submitted that the court has no jurisdiction 

to entertain an action that is founded on crime under the law and he relied on the 

case of AGIP (NIG.) LTD VS. AGIP PETROLI INT. (2010) 181, LCRN, 119 

at page 129 Ratio 9. 
He posited that it is against public policy to encourage an action founded 

in crime to be enforceable in law and he referred the Court to the cases of 

ONWUCHEKWA VS. N.D.I.C (2002) 94 LRCN, 232 AT PAGE 234, RATIO 6; 
and A.I.C. VS. N.N.P.C. (2005) VOL. 129, LRCN, 1678 AT PAGE 1682, 

RATIO.  
On this score, he urged the Court to hold that this suit is not maintainable 

in law. 

 

In opposition to the Preliminary Objection, the Claimants/Respondents 

filed a Counter-Affidavit of 14 paragraphs and a Written Address of their learned 

counsel. 

In his written address, before delving into the merit of the Preliminary 

Objection, the learned counsel, Godwin Omoaka, SAN raised a preliminary point 

that the Preliminary Objection is incompetent and should accordingly be 

dismissed based on some factors which he articulated in his address.  

 

Firstly, he submitted that the Applicant’s affidavit in support of the 

Preliminary Objection is defective. That on the face of the affidavit, it was sworn 

to at the Area Customary Court Registry, Benin City, a court which lacks the 

jurisdiction over this matter.  

He submitted that by virtue of Section 108 of the Evidence Act, 2011, 

before any affidavit can be used in Court, it must be filed in Court. Similarly, he 

maintained that Section 117 of the Evidence Act, 2011 provides that the affidavit 

shall be headed in the Court where it is sworn amongst others. According to him, 
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in the present application, the Applicant’s affidavit though carrying the heading 

of the Edo State High Court, it was obviously sworn at the Area Customary Court 

Benin City.  

He submitted that the affidavit is defective, incompetent and invalid, so the 

Preliminary Objection is incompetent and should be discountenanced and struck 

out on that score.  

 

DEMURRER: 
Learned counsel submitted that by Order 22 of the Edo State High Court, 

Civil Procedure Rules, 2018 (the Rules), “no demurrer shall be allowed”. He 

said that the operative word used under the rules connotes that it is mandatory for 

a Defendant in a suit to file his defence, irrespective of the point of law such a 

Defendant may wish to raise in the suit.  

He said that as a corollary to the above, Order 22 Rule 2 of the Rules makes 

it more explicit that any party shall be entitled to raise by his pleadings any point 

of law and any point of law so raised shall be disposed of by the judge who tries 

the cause at or after the trial, provided that by consent of the parties or by order 

of the Court or a judge on the application of either party, it may be set down for 

hearing and disposed of at any time before the trial. 

He posited that the Applicant has since been served with the originating 

processes, but has failed to file a defence but rather chose to demur by filing a 

jurisdictional objection bothering on an alleged illegality, forgery and fraud. He 

said that these are special defences and a point of law which the law mandatorily 

requires to be raised and specifically pleaded in the statement of defence.  

He submitted that by the extant Rules of this Court, demurrer has been 

abolished and as such renders the Applicant’s Preliminary Objection incompetent 

since the Applicant has failed to file pleadings to specifically plead these points 

of law. He referred to the case of BPE v Dangote Cement Plc. (2020) 8 NWLR 

(Pt. 1717) SC 322, where the Supreme Court while lending credence to the above 

statement of the law stated thus: 

 

“Demurrer has been abolished under the extant Federal High Court Civil 

(Procedure Rules) and under the Rules of all other High Courts”. 
 

He said that in addition to the foregoing, Order 15 Rule 3 (1) and Order 15 Rule 

7 (1&2) of the Rules of this Honourable Court both read together provides 

expressly that defences bothering on fraud, illegality amongst others must be 

specifically pleaded. 

Arguing further, learned counsel posited that their Noble Lords of the apex 

Court in the case of Amadi v Orisakwe (2005) 7 NWLR (Pt. 924) SC 385 while 

determining on how issues of fraud are to be raised stated thus: 
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“Where a party intends to raise or rely on the issue of fraud at the hearing of 

a suit, he ought to plead it in his pleading”.  
 

Counsel also referred to the case of Trade Bank Plc v Pharmatek Ind. P. Ltd. 

2020 (8 NWLR (Pt. 1725) SC 124. He submitted that the procedure adopted by 

the Applicant is unknown to law as the allegations of fraud and illegality raised 

is of such a nature that it is required to be specifically pleaded and proved beyond 

reasonable doubt and cannot be determined in limine. 

Accordingly, he urged the Court to hold that the Preliminary Objection is 

incompetent and dismiss same with excruciating cost.  

 

THE PO CANNOT BE DECIDED AT THIS STAGE:  
 

Learned counsel submitted that a thorough scrutiny of the Preliminary 

Objection discloses clearly that the grounds, facts and arguments in respect of the 

Preliminary Objection constitute the same basis for the Applicant’s opposition to 

the Respondents' application for interlocutory objection. Thus, he submitted that 

a determination of the Preliminary Objection would invariably mean a 

determination of the Respondents’ application for interlocutory injunction.  

He posited that it is cardinal principle of law that a court should not decide 

at the interlocutory stage, issues which are meant for the substantive hearing. 

Accordingly, he urged the Honourable court to discountenance and dismiss the 

Preliminary Objection on this score. 

After addressing the Court on the preliminary issues, the learned counsel 

articulated his arguments on the merits of the Preliminary Objection. 

Addressing on the merit of the application, learned counsel formulated a 

sole issue for determination as follows: 

 

“Whether on the facts and circumstances of this case, the Applicant is entitled 

to the reliefs sought in the application as against the Respondent?” 

 
Arguing the sole issue, counsel submitted that the Applicant is not entitled 

to the reliefs sought in the Preliminary Objection based on the presented facts and 

circumstances. Accordingly, he urged the Court to resolve the issue against the 

Applicant and dismiss the Preliminary Objection 

 Arguing this issue, learned counsel urged the Court to consider the 

following legal standpoints – (a) that the certified true copies of certificate of 

incorporation are sufficient proof of the existence of a company; (b) that there is 

no illegality established through the facts presented by the Applicant; and (c) that 

this Honourable Court has the jurisdiction to determine this suit.  

Thereafter, the learned counsel addressed on the legal standpoints seriatim. 
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That the certified true copies of certificate of incorporation are sufficient 

proof of the existence of a company 
Learned counsel referred to paragraphs 5.2, 5.6, 6 and 8 of the 

Respondents’ counter affidavit in opposition to the Applicant’s Preliminary 

Objection and submitted that the 1st Respondent is a duly incorporated company, 

contrary to the allegations of the Applicant that the 1st Claimant is not registered 

with the CAC.  

He said that in support of their allegation that the 1st Claimant/Respondent 

is non-existent, the Applicant relied on an alleged Police Report marked as 

Exhibit MOO1 where it was allegedly stated that the CAC wrote a letter to the 

police confirming that the 1st Claimant is not registered with the CAC without 

more. He submitted that the said Exhibit MOOI is a worthless document and has 

no force in law in determining the status of an incorporated body. He submitted 

that it is only the CAC, which is the regulatory body that can determine the 

corporate status of a corporation such as the 1st Respondent in this case and no 

other and he urged the Court to so hold. 

Learned counsel contended that where the juristic personality of an 

artificial person or the status of a company is put in issue, the presentation of a 

company’s certificate of incorporation, without more, is sufficient proof that that 

company is in existence as a juristic personality. He relied on the following cases: 

Socio-Political Research Dev. V. Min., F.C.T (2019) 1 NWLR (Pt. 1653) 313 

SC at 346 para F-G; Ataguba & Company Limited v Gura Nigeria Limited 
(2005) 8 NWLR (Pt. 927) 429; and Bank of Baroda V. Iyalabani Company 

Limited (2002) 12 NWLR (Pt. 785) 551 at 576, paras. A-B. 

 Counsel submitted that the 1st Respondent in compliance with the law and 

in proof of its legal personality has exhibited a certified true copy of its certificate 

of incorporation marked Exhibit A1 duly obtained from the CAC being the 

statutory body empowered with the incorporation of artificial persons. He said 

that the Respondents also exhibited a certified true copy of its share allotment 

form duly obtained from the CAC in proof of the status and shareholding capacity 

of the 2nd to 4th Respondents amongst other shareholders. Counsel also referred 

the Court to Exhibit A4 which is a letter attaching certified true copies of the 

incorporation documents of the 1st Respondent  to the Police in proof of the legal 

personality of the 1st Respondent.   

Counsel contended that by her mere allegations or even the alleged Police 

Report, the Applicant has not established that the Respondents are guilty of 

forgery neither has she proved the offence beyond reasonable doubt as required 

by law.  

Furthermore, counsel posited that on the face of the alleged Police Report 

relied upon by the Applicant, it is obvious that reference was equally made of a 

company called Godmon International Limited. Thus, there is a serious doubt as 

to which of the companies the police allegedly investigated. 
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Arguing further, learned counsel contended that assuming but without 

conceding that the 1st Claimant is an illegal entity, that this in itself does not 

render the Respondents’ suit incompetent since there are other competent parties 

(natural persons- i.e. the 2nd -4th Claimants) on record by which the suit can be 

maintained and sustained. He said that in the absence of the 1st Claimant, the 

Court still has the jurisdiction to entertain the suit. 

 

OMISSION OF THE WORD COMPANY ON THE 1ST RESPONDENT’S 

SURVEY PLAN: 

 

Counsel submitted that the omission of the word “Company” which is part 

of the corporate name of the 1st Respondent from the name in the survey plan 

does not pose any significant disparity but was merely a typographical omission 

by the Surveyor and nothing more. He said that the omission is not sufficient to 

deceive or mislead any person as to the identity of the 1st Respondent. That at 

best, it amounts to a misnomer and not forgery which in any event is an issue for 

trial and cannot be determined at an interlocutory stage.  

Furthermore, he posited that the particulars of forgery have not been 

provided nor pleaded as required under the extant rules and he urged the Court to 

so hold. 

 

THERE IS NO ILLEGALITY ESTABLISHED THROUGH THE FACTS 

PRESENTED BY THE APPLICANT: 

 
Counsel posited that having established that the 1st Respondent is a duly 

incorporated company and that the Applicant has failed to prove otherwise, there 

is no illegality established through the facts presented by the Applicant.  

He submitted that under Nigerian law, the term “illegality” as it relates to 

civil proceedings is usually confined to contracts. He said that other 

circumstances whereby illegality is used relate to criminal offences. He 

maintained that since the present suit is a civil suit, there is no illegality that has 

been established by the Applicant to render the action of the Respondents 

incompetent.  

He contended that the action of the Respondents is predicated on the 

fraudulent activities of the Applicant in obtaining a certificate of occupancy 

through forged documents for which the Respondents seek the intervention of the 

Court. That the contention of the Applicant on the right of the Respondents to 

maintain an action in law on grounds of illegality is highly misplaced having no 

basis in law. 

He posited that while it is the law that the court cannot entertain an action 

for the enforcement of an illegal contract as held in Byuan Resources Ltd v 

Minister of FCT & Ors (2016) LPELR-41494, the Applicant has not established 

any illegality in this matter or in relation to any contract. He said that apart from 



8 

 

the corporate status of the 1st Claimant and the allegation of forgery, both of 

which are false and unsubstantiated, the Applicant does not rely upon any other 

grounds to allege that this suit is illegal.  

Counsel submitted that all the cases cited by the Applicant are on the 

illegality of a contract which are not related to the issues in dispute in this suit. 

He therefore urge the Court to discountenance all the arguments and cases relied 

upon by the Applicant.   

 

THIS HONOURABLE COURT HAS THE JURISDICTION TO 

DETERMINE THIS SUIT: 
 

Counsel submitted that jurisdiction is a threshold matter which must be met 

before any court can competently exercise judicial powers. That if a court lacks 

jurisdiction over the dispute before it, nothing can come out of any proceedings 

relating to that dispute, however well-conducted those proceedings may be. See 

Olofu V. Itodo (2010) LPELR-2585 (SC), and Madumere & Anor V. Okwara 
& Anor (2013) LPELR-20752 (SC); and Madukolu v. Nkemdilim (1962) 1 All 

N.L.R. 587. 
 He submitted that in the instant case, it has been shown that the case is 

properly constituted as all the parties, including the 1st Claimant, are juristic 

persons. That it is also beyond arguments that the subject matter of the dispute 

which relates to land and other allied matters are within the jurisdiction of this 

Honourable Court. He said that the Claimants have also met all the condition 

precedent for the commencement of this suit and the Applicant has not made any 

allegations to the contrary. Furthermore, he maintained that there is no feature in 

this case that robs this Honourable Court of the jurisdiction to determine this suit.  

He therefore urged the Court to hold that it has the jurisdiction to determine 

this suit and to dismiss the Preliminary Objection.  

I have carefully considered all the processes filed in this application, 

together with the arguments of the learned counsel for the parties. 

A Preliminary Objection is generally an objection against the regularity of 

a court process i.e. a suit or motion. The primary objective of such an objection 

is to terminate the proceedings at the stage the objection is raised. In other words, 

the effect of a Preliminary Objection is to nullify the proceedings, See OKOI V 

IBIANG (2002) 10 N.W.L.R (pt. 776) P. 455; OROBU V ANEKWE (1997) 5 

NWLR (pt. 506) P.618. 
Before I consider the merits of this Preliminary Objection, I will first 

resolve some preliminary points raised by the learned counsel for the 

Claimants/Respondents on the validity of this Preliminary Objection. 

Firstly, the learned counsel contended that the 1st Defendant/Applicant’s 

affidavit in support of the Preliminary Objection is defective. That on the face of 

the affidavit, it was sworn to at the Area Customary Court Registry, Benin City, 

a court which lacks the jurisdiction over this matter.  
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He submitted that by virtue of Section 108 of the Evidence Act, 2011, 

before any affidavit can be used in Court, it must be filed in Court. Similarly, he 

maintained that Section 117 of the Evidence Act, 2011 provides that the affidavit 

shall be headed in the Court where it is sworn amongst others. According to him, 

in the present application, the Applicant’s affidavit though carrying the heading 

of the Edo State High Court, it was obviously sworn at the Area Customary Court 

Benin City.  

He therefore submitted that the affidavit is defective, incompetent and 

invalid, so the Preliminary Objection is incompetent and should be 

discountenanced and struck out on that score.  

Upon a careful examination of the Applicant’s affidavit in support of the 

Preliminary Objection, I observed that although the affidavit is properly headed 

in the High Court of Justice of Edo State, at the bottom it was endorsed thus: 

“Sworn to at the Area Customary Court Registry, Benin City”. There appears 

to be an obvious error in the endorsement of the Court the affidavit was sworn. 

However, the said affidavit boldly carries the official stamp of the High Court 

Registry. Thus it is evident that the endorsement indicating that the affidavit was 

sworn to at the Area Customary Court Registry, Benin City is an obvious error. I 

do not think that this error is fundamental enough to invalidate the affidavit. 

Section 113 of the Evidence Act, 2011 provides thus: “The court may permit an 

affidavit to be used, notwithstanding that it is defective in form according to 

this Act, if the court is satisfied that it has been sworn before a person duly 

authorized.” 

Furthermore, section 117(1) (a) of the Act provides that “Every affidavit 

taken in a cause or matter shall be headed in the court and in the cause or 

matter.” 
Going through the said affidavit I observed that the affidavit is properly 

headed in the High Court of Justice of Edo State, bearing the stamp of the High 

Court (not the Area Court), and reflecting the correct suit number and names of 

the parties in the suit. With this, I am satisfied that it was sworn before the person 

duly authorized and the apparent defect in form will be regarded as a mere 

irregularity which cannot invalidate the affidavit. 

Secondly, the learned counsel for the Claimant/Respondent contended that 

by the extant Rules of this Court, demurrer has been abolished and as such the 

Applicant’s Preliminary Objection is incompetent because the Applicant has 

failed to file pleadings to specifically plead the points of law that forms the basis 

of his objection.   

The pertinent question that arises from this issue is whether the Preliminary 

Objection was properly brought or whether it runs contrary to the rules against 

demurrer. There is no doubt that demurrer is outlawed under our Rules. Order 22 

Rules 1 & 2 of the Edo State High Court (Civil Procedure Rules) 2018 provides 

thus: "1. No demurrer shall be allowed; 



10 

 

 2. Any party shall be entitled to raise by his pleading any point of law, and any 

point so raised shall be disposed of by the Judge who tries the cause at or after 

the trial. Provided that by consent of the parties, or by order of the Court or a 

Judge on the application of either party, it may be set down for hearing and 

disposed of at any time before the trial." 
 Demurrer was an old form of defending an action, whereby a Defendant 

who believes that the truth or otherwise of the Plaintiff's claim would not affect 

the final determination of the matter because there is a point of law which can 

validly terminate the matter without the need for trial, would not file pleadings 

but would upon an application call upon the Court to determine the point of law. 

See the case of UKAEGBU & ORS v. NWANUFORO &amp; ORS (2015) 

LPELR-24571(CA). 

In the old case of TIJANI BAMBE & ORS VS ALHAJI A. ADERINOLA 

&ORS (1977) 1 SC 5 - 6, the Supreme Court per MADARIKAN, J.S.C. said: 

"The word "demurrer" came from the Latin word "dimorari" meaning to 

"wait" or "stay". Before demurrer was abolished, one of the methods of 

fighting opponent's pleading was by demurrer. The party who demurred would 

not proceed with his pleading but having raised a point of law as to whether 

any case had been made out in his opponent's pleading for him to answer, 

awaited the decision on that point."  
The whole basis of a demurrer was in effect to short circuit the action and 

by a preliminary point of law to show that the action founded on the writ and 

statement of claim cannot be maintained. See AINA V TRUSTEES OF 

RAILWAY CORPORATION PENSIONS FUND (1970) 1 ALL NLR 281 at p. 

283. 
The current position of the law is that demurrer proceedings in its original 

form is no longer allowed. What is permitted is a modified form, referred to as 

"proceedings in lieu of demurrer", which is to the effect that before a party can 

seek to terminate proceedings in circumstances that would constitute demurrer, 

such a party must file pleadings. See: INTERDRILL (NIG) LTD & ANOR v. 

UBA PLC (2017) LPELR-41907(SC); ONOKOMMA v. UNION BANK (2017) 

LPELR-42748(CA); AKINYEMI & ANOR v. BANJOKO (2017) LPELR-
42377(CA); and JFS INVESTMENT LTD. V. BRAWAL LINE LTD. (2010) 

LPELR-1610(SC).  

From the above, it is quite glaring that there exists a similarity between the 

old demurrer proceedings and a preliminary objection, as the aim of both is to 

terminate a matter without a full trial. It must however be clearly noted that a 

preliminary objection to the institution or continuation of a suit is quite different 

from a demurrer proceeding and may be so different even when it is brought 

without the filing of a Statement of Defence by the Defendant in a trial.  

A preliminary objection is an application usually brought on the grounds 

that the Court should not hear a matter at all or continue hearing the matter, on 

the basis that the Court lacks the requisite jurisdiction to do so.  
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The Apex Court in differentiating between a preliminary objection and 

demurrer proceedings, in the case of AJAYI V. ADEBIYI & ORS (2012) 

LPELR-7811 (SC) (Pp 49-50, Paras E-G) held thus:  

"It is therefore noteworthy that an application or preliminary objection seeking 

an order to strike out a suit for being incompetent on the ground of absence of 

jurisdiction is not a demurrer and therefore can be filed and taken even before 

the defendant files his statement of defence or without the defendant filing a 

statement of defence. The reason being that the issue of jurisdiction can be 

raised at any time.” 
From the foregoing, it is evident that the two objections against the 

preliminary objection are quite misconceived and are accordingly overruled. 

I will now proceed to consider the merits of the Preliminary Objection. 

In the instant case, the Preliminary Objection of the 1st 

Defendant/Applicant is founded inter alia on the grounds that the 1st Claimant 

lacks juristic personality not being a registered company; that the claimants’ 

cause of action is based on illegality which the court cannot enforce in law; and 

that the claimants have no reasonable cause of action to maintain this suit. 

I am of the view that the sole issue for determination in this application is 

whether from the composition of the parties in this suit, this court has the 

jurisdiction to entertain this suit. 
The issue of jurisdiction is fundamental and pivotal to any proceedings. It 

has been described as the life blood of any adjudication. It is the fiat, the stamp 

of authority to adjudicate. See: Katto vs. C.B.N (1991) 11-12 S.C 176. 

A Court can claim to have jurisdiction in respect of a matter if: 

1. It is properly constituted as regards members and qualifications of the 

members of the Bench and no member is disqualified for one reason or 

another; 

2.  The subject matter of the case is within its jurisdiction and there is no 

feature of the case which prevents the Court from exercising its 

jurisdiction; and 

3. The case comes up before the Court initiated by due process of law and 

upon fulfilment of any condition precedent to the exercise of the 

jurisdiction.  
In support of the foregoing, see the following decisions on the point: 

Madukolu vs. Nkemdilim (1962) 1 All NLR 587; Dangana & Anor vs. Usman 

& 4 Ors (2012) 2 S.C. (Pt.111) 103; and WESTERN STEEL WORKS LTD vs. 

IRON STEEL WORKERS UNION (1986) 3 NWLR Part 30d Pg. 617 D-H, 628. 
It is an elementary principle of law that the issue of jurisdiction can be 

raised at any stage of the proceedings. It can even be raised by the Court suo motu. 

See: SLB Consortium Ltd. vs. NNPC (2011) 9 NWLR (Pt.1252) 317 at 335. 

In determining the issue of jurisdiction, it is the Claimant’s originating 

processes that are to be considered. See: Okorocha vs. UBA Plc. (2011) 1NWLR 
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(Pt.1228) 348 at 373; and A.G. Federation vs. A.G.Abia (2001) 11NWLR 

(Pt.725) 689 at 740. 
 In the instant case, the gravamen of the Preliminary Objection is that the 

1st Claimant is not a juristic personality because according to the 1st 

Defendant/Applicant, the 1st Claimant was not incorporated under the Companies 

and Allied Matters Act. 

 It is settled law that the competency of a Claimant to sue or a Defendant to 

be sued is a preliminary issue that must be determined in any action. See: Makeri 

vs. Kafinta (1990) 7 NWLR (Pt.163) 411 at 420. 
Furthermore, the competency to institute an action is a sine qua non to the action 

itself. See: Lawal vs. Younan & Sons & Co. (1961) 1 All NLR 245. 

 Any action instituted on behalf of a corporate entity should be brought 

under the corporate name. See: Ode & others vs. The Diocese of Ibadan (1966) 

1 All NLR 287 at 289. Bambe & Ors vs.Aderinola & Ors (1977) 11 NSCC 1at 

4. 
 In the instant case the Claimants have averred in Paragraph 1 of the 

Statement of Claim as follows: 

“1.The 1st Claimant is a private limited liability company registered under the 

laws of the Federal Republic of Nigeria to carry on real estate and other related 

businesses and having its registered address at No. 3B Pelewura Way, Apapa, 

Lagos.”  
In this Preliminary Objection, the Objector is challenging the juristic 

personality of the 1st Claimant. It is settled law that he who alleges must prove.  

See Sections 132 - 135 of the Evidence Act 2011. See also Elias V Disu (1962) 

1 AII NLR.214; Imana V Robinson (1979) 3 - 4 SC 1; and Chief Alibo & Ors. 

V Chief Okusin & Ors. (2010) 34 WRN 1. 
Thus the burden is on the 1st Defendant/Applicant to prove that the1st 

Claimant is not a private limited liability company registered under the laws of 

the Federal Republic of Nigeria.   

In a bid to discharge this burden, the 1st Defendant/Applicant seriously 

contended that the purported registration is false and that they reported a case of 

forgery to the police. He said that the police investigated the case up to the office 

of the Corporate Affairs Commission at Abuja and the Commission wrote to 

inform the police that the 1st Claimant is not a registered company and that the 

directors are all fake. He attached the letter from the Commission as exhibit 

“MOOI” to his supporting affidavit. 

However in these proceedings, the Claimants vehemently denied the 

allegation that the 1st Claimant is not a registered company. In proof of the legal 

personality of the 1st Claimant, they exhibited a certified true copy of the 

certificate of incorporation as Exhibit A1 which they alleged was issued by the 

CAC being the statutory body empowered with the incorporation of artificial 

persons. The Claimants/Respondents also exhibited a certified true copy of a 
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share allotment form duly obtained from the CAC in proof of the status and 

shareholding capacity of the 2nd to 4th Respondents amongst other shareholders. 

Thus the position is that at this stage both parties have presented relevant 

documentary evidence to support their allegations in relation to the juristic 

personality of the 1st Claimant/Respondent in this suit. It is evident that the issue 

of the juristic personality of the 1st Claimant will feature very prominently in the 

main suit, so I am of the view that it will be rather premature for me to make any 

finding of fact on such a salient issue at this interlocutory stage. It will be safer 

for me to wait for the evidence of the witnesses and the demonstration of the 

relevant documentary evidence during the trial. 

 It is now settled law that a Court must avoid making pronouncements or 

deciding issues at the preliminary stage which would touch or decide on the issues 

to be decided in the substantive suit. See the following decisions on the point: 

NNPC v. FAMFA OIL LTD. (2009) 6 MJSC (Pt. II) 30; and OKAFOR v. 

BENDEL NEWSPAPERS CORPORATION (1991) 7 NWLR (206) 651. 
Sequel to the foregoing, I am of the view that based on the evidence 

adduced by both parties in this application, it would be premature to make any 

finding on the juristic personality of the 1st Claimant at this stage. 

Furthermore, as the learned counsel for the Claimants rightly pointed out, 

even if I hold that the 1st Claimant is a non-juristic entity, that is not sufficient to 

render the entire suit incompetent since there are other competent parties (natural 

persons- i.e. the 2nd -4th Claimants) on record by which the suit can be 

maintained and sustained. He said that in the absence of the 1st Claimant, the 

Court still has the jurisdiction to entertain the suit. 

It is settled law that the parties to a suit must be legal persons. If it is shown 

that any party to the suit is not a legal person that party should be struck out of 

the suit. See the case of Okechukwu & Sons vs Ndah (1976) NMLR 368 at 370.  

Similarly, if the non-juristic party is sued as a Defendant, the party should be 

struck out. In the case of Federal Government of Nigeria & 2 O others vs. Shobu 

Nigeria Ltd. & Anor. (2013) LPELR-21457(CA), the Court of Appeal, sitting at 

Ibadan, held thus: 

“In the present circumstances, the 2nd Appellant, the Federal Ministry of 

Works was wrongly joined, and is struck out from this appeal not being a 

juristic personality.” 
In essence, if in the course of the proceedings or at the end, I find that the 

1st Claimant is not a juristic person, it is the name of the 1st Claimant that will be 

struck out of the proceedings and not the entire suit. 

On the issues of illegality which was well orchestrated by the learned 

counsel for the 1st Defendant/Respondent, I am of the view that at this stage, the 

Applicant has not established any illegality in relation to any contract, apart from 

the alleged non-juristic personality of the 1st Claimant which remains 

unsubstantiated. It is trite law that any allegation of crime in a civil suit must be 

proved beyond reasonable doubt and the burden of proof is on the person who 
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asserts it. See section 135(1) & (2) of the Evidence Act, 2011. The 1st 

Defendant/Applicant has not discharged this burden in this application. 

On the whole I am of the view that the Preliminary Objection cannot be 

sustained. I am of the view that from the composition of the parties in this suit, 

this court has the jurisdiction to entertain this suit. I therefore resolve the sole 

issue for determination in favour of the Claimants/Respondents. The 

Preliminary Objection is dismissed with N50, 000.00 (fifty thousand naira) 

costs in favour of the Claimants/Respondents. 
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