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The Supreme Court recently volunteered lav-
ished pronouncements on the ellett of Section
B8 of the Land Use Act 1878 0n cuslomary
tenancy. The purport of these pronouncemeénts
seems fo be that customary tenancy in respect of
fand being used for agricultural purposes in
non-urhan areas survived the Act and that the
latier has done nothing to modily or effect any
change in lhe existing situation. The opporiunily
for these pronouncements presented itself in the
case ol Giberr Omwuks and Others v
Michac/! Edizla and Others)

Howeaver, we will contend in this contribution:

(Hthat in view of the facls of the case under

reference, the pronouncements of the Supreme

Court on the ellect of Secrion 36(2) of the Act

an cusiomary lenancy are necessarily obiler and

that the last words are yet 1o be said on that
" issue;

(2Mhat the pronouncements are inconsistent with
the revolutionary effect of the Act on our land
e systems as orchesiraled by the same
courtin recent decisions and, indeed, contrary 1o
the opinions of cther courts in earlier cases; and

{3jthat, with due reference, the pronguncements
are not predicatod on a therough examination of
the letter and spirit of Section J6(5} of the Act

Consequently, we shall conclude with a stato-
ment of the true legal eflect of Section 3672) of
Hie Acon customary tenancy.

VONWUKA & OFS. v. £DIALA & OFRS?

Ihe facts of the case are brielly as loliows: The
s parties, two communities in Oguta Local
Covernment of imo State, sued one another in
two separate suits in the Oguta Judicial Division
«f the Imo State High Court. These suils were
sonsohdated and heard by Ukattah J. I the twg
suits the  parties claimed a Declaration of
Fritiement to Customary Right of Occupancy,
Jamages for trespass and injunction on a parcel
of dand calied “Nwaokpekwe” by the Piaintifs/

Respondents and “Okwuagboso” by the Defen-
dantsfAppeliants. After due hearing on relevant
and available evidence, the learned trial Judge
preferred the evidence of the Plaintifls/Respon-
dents lo that of the Defendants/Appeilants and
gave judgement in favour of the plaintiffsy/
respondents accordingly.

The defendants appealed 1o the Court of Appeal
and their appeal was dismissed. Hence this
further appeal to the Supreme Court. Before the
Supreme Court, the defendantsfappeliants chal-
lenged the findings of the Iriat court affirmed by
the Court of Appeal on facls relating to evidence
of wadilional history, acls of ownership and
possession and boundaries of the land in
dispute. The appellants also challenged the
finding by the trial court vis-a-vis the non-
applicability of Secton 3677), {2 and (4} of
the Land Use Act 1978 and Section 45 of the
Evidence Act.

On these facts, the Supreme Court held srier
2. -

\ . Section 3617} of the Land Use Actdoes nol
enlarge the right of a cusliomary tenant lo any
piece of land in non-urbar area which was, at
the commencement of the Acl in his possession
and occupation. A customary tenant remains so
and is subject to the conditions altached o the
customary tenancy.

2.The words “holder” or “occupier” in Section
F6/2) of he Land Use Actf mean the person
entilled 1o a customary right of occupancy, that is
the customary land owner other than the
customary tenant and this is in accordance with
Sectionr 50 of the Land Use Act Mere
possession of land as a customary lenant
however so long, cannot mature to confer the
rights envisaged by the Actl. i

3.A person or community that had title 1o a parcel
of land before the coming into force of the Zamd
Use Act, 1978 is deemed 1o be a holder of a
right of occupancy, statutory right of occupancy
or customary right of occupancy, depending on
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the status of the land - whether it is in urban area
or in non-urban area, and this is in consonance
with Sections I#<Z), (3) and (8} and Section
36(2), () and (4} of the Land Uise Acr?

4.in this case, the plaintifs who had been
adjudged owners are the ones who under e
Land Use Act can be clothed with full
possessiont and be granted under Section
J674) a customary right of occupancy and not
the defendants/appellants.

However, from the facts of the case and the
findings of the cour, it would appear that lhe
case is not on customary tenancy striclo sensu. it
seams to us that it was simply a dispute betwoan
two communities as 10 title 1o land and a claim
for declaration of title to a customary right of
accupancy. Indeed, it is remarkable that the court
had found that the portion of land occupied by
some members of the defendants/appeilants’
community with the permission of the plaintifls/
respondenis was nol i1 dispute. Rather, the
portion of land in dispute which defendants/
appellants cleared in preparation for tarming was
nat the subject ol customary tenancy. On this
point, the court said:

“The respondents are not asking for forfeiture of
the areas granied by them to the appellants and
which the latler developed with the permission of
the former, by building their houses Ihereon.
Their complaints are related 1o he adjaining land
on which the appellants have started lrespassing
by clearing it in preparation for’ farming the
same."$

It follows that the holding of the Supreme Courl
that plaintitisfrespondenis are entitled 1o the
customary fright ol occupancy under Secrion
I6(4) of the Act has nolhing to do with
customary tenancy or with their rights as
customary overiords. Rather, it seems 1o us to be
based on the establishment belore the courts of
plainiifisfrespondents’ acts ol ownership and
possession of the land in dispute.® In the same
vein, we submit that the pronouncement on
Section J6(2) of the Acr in. relation 1o
customary tenancy is necessarily obiter, since
the land in dispute was not in the possession of
defendants/appellants for agricultural purposes.

Unfortunately, it would appear that the trial court
had taken it upon itseff to formuiate a case on
customary tenancy for the parties and this led to
these pronouncements.

According 1o the trial Judge:

“The plaintifis have denied that the delendants
nermitied the first plaintiff to establish cocoa and

palm plantations on the land in dispute. Rather
the piaintifis asserted that they allowed some
members of the delendanis’ family 1o erect
buildings on part of the land in dispute. The first
plaintif’s cocoa plantation is very close to the
houses of the delendants’ people. The plaintifis
are, in efiecl, saying that the delendants’ people
who live on the land in dispute are their
tenants.””

On the basis of this, the tial judge had
proceeded 1o pronounce on customary snancy,
and the appellate counts followed suill -

Having regard to alt the foregoing, it is submined/
that the pronouncements of the courts in this

case are not conclusive on customary tenancy

and that the last word cn the effact of Secwicn
J&on this issue is yet to be sald.

U, THE INCONSISTENCY

All our courts appear agreed on the impact and
tevolutionary eltact of the Land Use Acton the
land tenure systems of this country. In AMkwoa-
olhg v. The Governor of Anambra Siale
Irikefe, J.8.C. {as he then was) said that the 4«
is “undoubtedly the most impactful of all
legistations touching upon the land tenuriai
system of this country belore and after full-
nationhoad.”® And recenlly in Savannstr Bank
of Ngeria Limited and Another v. Ammeg!
Ajito and Another® Obaseki, J.5.C. was sven
more emphatic on the impact and revolutionary
eftect of the Act as he declared:

“This appeal is probably one of the earliest of
contested matters thal will bring the revolutionary
effect of #e Act 1o the deep and painful
awareness of many...""

Yet more specilically on customary ienancy,
Ogundare, J.C A. had declared in Yesu/r Kasaly
and Othersv. Alhai Liadi Lawal? that

"..having regard 10 the general tenor ol e
Land Use Aci it is my view, and | so hold that
the notion and incidents of custamary lenancy in
relation to agricultural Jands not in an urban area
(such as the fand in dispute is) have been swept
away by the combined effect of Section 7, 35
and 37 of the Ac1?

Secondly, we have autharities for the view that
titlefownership immediately belore the com-
mencement of #2 Actis not the sole preragui-
sile for entilement t© a deemed right of
occupancy under e Land {/ss Ad; that is to
say, that possession immediately before the
commencement of the Act could form the basis
for entitlement to a deemed right of occupancy.
In Akpasudi Omontoman v, C K. Chosguats
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Ajose-Adeogun, J.C.A. stated aptly that:

“A strict legal litle is not necessarily the only
qualification for the required declaration (of
enfilement to a right of oocupancy.)'® Long
possession, as in the case put forward by the
respondent, either by himself or through his
predecessors-in-possession, can also suffice.
Under the Land Lise Decree 7978.. the Military
Governor... can grant a cerdificate to that effect to.
any person, mcluding an occupsier of land
under a customary right of occupancy..."1®

And in Chief Davies Momadu flo and Omers
v. Chief G.A. Davies and Others'™T Nnaemeka
Agu, J.C.A. also poinled out that:

“Bearinn the definition of an gccupierin section
50 and the provisions ol section 40 in mind, it
appears clear to me that a right of occupancy is
not limited © a lee simple owner. A person may
have a right of occupancy under the Act even
though -the quantum of his interest before the
promulgalion of #e Acswould have been less
than fee-simple.”

Indeed, contrary to the position taken by the
Supreme Courl in Onwuka v. Ediala that as
between an overlord and a cuslomary tenant
titlefownership alone entitlles a party to the
deemed right of occupancy under Section 36 of
thea,, the same court had leaned in favour of
possession as entitling a party to be the deemed
right of occupancy in an earlier case. In Sg/amy/
v.- Oke, '8 Obaseki, J.S.C. would appear 1o have
taken this position when he remarked that:

“The Land Use Act was not intended to transfer
possession of the land from the owner to the
tenant by whoim the owner is in possession.™19

although it seems from this stalement that his
Lordship was of the opinion that it was the
overlord rather than the customary tenant who
was in possession of land subject fo customary
tenancy. We had already submitted elsewhere20
with appropriate authority that possession at all
times is reposed in the customary tenant and not
in the overiord.2?

iLis regreltable that all these authorilies were nol
thoroughly considered by the Supreme Court in
Onwuka v. Ediala before embarking on the
sweeping prenguncements on  customary
tenancy.2?

. THE LETTER AND SPIRIT OF SECTION
36

We may well recali the establishinent of some
Panels a few years before the promulgation of

Court o1 Cl
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the Land Use Act?® The Federal Government
had mandated these Panels 1o look into some
aspects of aur economy. Both the Anti-Inflation
Task Force and the Rent Panel identilied the
land tenure systems as a major hindrance to
rapid economic development in the country.
Following these findings the Federal Government
had appointed the Land Use Panel?4 whose
recommendations provided the basis for the
enactment of the Lang Use Actr 1978 There is
no doubt. therefore, that the Act was enacled,
amongst others, lo introduce some reforms or
modifications in the existing land lenure systems.
The letter and spisit of Secron 36 of e Act
support this conclusion. The Seclion provides:

(1)The following provisions of this section shalt
have effect in respect of land not in an urban
area which was immediately before the com-
mencement of this Act held or occupied by any
person.

(2)Any occupier or holder of such land, whether
under customary rights or otherwise howsoever,
shalt if that fand was on the commencement
of this Act being wvsed for agricullural
purpeses conlinue lo be enlitled fo posses-
stonn of the land for wvse for agriculiural
purposes as i a customary right of occu-
pancy had been granled lo he vocupier or
halder thersof by the appropriate Local
Govermmenl... 5

Even a cursory reading of these subsections
sufficas 1o evince the following conclusions:

(1)either a holder or an occupier is entilled to the
deemed right of occupancy under subsection (2),

(2)such a holder or occupier was in exclusive
possession of the land and was using it for
agricultural purposes at the cominencemen{ of
e Act.

Thus, it is clear that “possession” and “use for
agricultural purposes” are the determining fac-
tors under subsaection {2 We have already
authoritalively asserted that possession at all
times is reposed in the customary tenant,?® and it
is submitted that the customary tenant who is in
exclusive possession of the land for agricultural
purposes qualifies as an “occupier” for the
deemed customary right of occupancy under this
subsection. i is our view that the definitions of
“occupier” and “customary right ol occupancy”
under Secrion 50 of the Land Use Act 1978
would further support this conclusion. Under
Section 50

“Occupier” means any person lawiully occupying
land under custgmary !aw and a person using ofr
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occupying land in accordance with customary
law."Customary right af occupancy” means the
right of a person or community lawfully using or
occupying land in accordance with customary
right of occupancy granted by a iocal Govern-
meant under 24 Acl ”

Obviously, these definitions relate to use and
" occupation of land not ownership of land, and it
is submitted that they should be construed in that
context in relation W0 Section 36/2)27 Indeed,
for an erstwhile overlord to qualify for the
deemed customary right of occupancy in respect
of land subject to customary tenancy under this
subsection, he must be in actual possession or
occupation of the land; proof of his dry radical
titte belore s4e Act is insufficient for this
purpose. In other words, he must be an
“owner-in-possession” or an owner-occupiar of
the land to qualify for the desmed cusiomary
right of occupancy under section 36(2).

Also with due respect, the view of the Supreme
Court In this case that “mere possession of land
as a customary tenant however so long, cannot
mature 10 confer the rights envisaged by e
Aer” seems 1o us 10 be misconceived in view of
the clear provisions of Seciivr I&(2). It seems
that the Court's view was predicated on an
uncritical reading of the principles of customary
law into the subseclion. It is trite that customary
law does not recognise acquisition of title 1o land
by prescription.2# and this may have informed the
latter view of the court. But it is submitted that 1o
import this customary law rule into e Actis 10
strelch customary law 100 far into an unfamilias
ground 1o the utier neglect of the governing
provisions of #e Act The truth is that the
customary law rule against prascription is totalty
irrelavant under #e Act This is because, litle o
land (ownership) under fhe Actis vested in the
State Governor by virtlue of Seciion / what is
vasted in the customary tenant under Seclion
35 is a customary right of occupancy, not
littsfownership of the erstwhile overlord. Indeed,
the customary right of occupancy confers only
possessory rights on the former tenmant, not
ownership, so that there is no maturity of his
“mere possession” into a higher category of
rights as probably feared by the Supreme Coun
in Onwukav. Eoiala.

CONCLUSION

Qur conclusion from the foregoing analysis,
which is obvious, is that, properly construed,
Section 36¢2) enlarges the right of a customary
fenant to a piece of land in a non-urban area
which was, at the commencement of #¢ Act in

his exclusive possession or occupation {or
agricultural purposes. in respect of such land, the
customary tenant is entiled 1o the deemed
customary right of occupancy.?® it Is hoped that
given another oppcrunity, the Supreme Court
will overrule Onwuka v. £oia/a except in so far
as the peculiar facts of the case may have
supported the vesiing of the customary right of
occupancy on the plaintifisfrespondants in that
case.

The hardship, if any, which such proper con-
struction ol Section 36¢2) may cause o the
ersiwhile overlord can be remedied by &~
amendment of the Acl as for inslance, a
provision for enfranchisement of the customary
tenant on payment of compensation 1o the
overlord. But adoption of a strained construclion
ol Section 36in a bid 1o "ragain the lost giory”
for the overlord is, in the face of the clear
provisions of e Section, embarking on a
voyage of discovery which is not the duty of the
coun.3® There is need for caution.
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